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ALBANY - With time running short and no agreement in sight on how to reconfigure New York's election districts, it is becoming more and more likely that the dispute will be resolved in the place seemingly no one wants it resolved—the courts.

To critics, the fact that two federal courts and a state court are doing what the Legislature is supposed to do is indicative of political dysfunction in Albany.

"It is an unfortunate indictment of the legislative branches' inability to serve their constituents by actually sitting down and doing the hard work of producing fair and impartial maps," said Richard Mancino, an attorney at Wilkie Farr & Gallagher who is representing plaintiffs in Favors v. Cuomo, 11-cv-05632, a dispute over congressional district lines. "Is it a surprise? No, and that is the unfortunate reality."

Justin Levitt, an associate professor at Loyola Law School in Los Angeles who follows redistricting nationwide, said New York is among only three states—along with Kansas and New Hampshire—that do not yet have new congressional lines drawn, either in-house or by the courts.

"New York is certainly worse than average, but to get all the way to the worst requires a lot of competition with states like Texas," said Mr. Levitt, former counsel at the Brennan Center for Justice at New York University. "Reasonable people can disagree whether New York is as bad as Texas or the other way around. It is not necessarily a contest you want to win, though, in terms of breakdowns in the process."

Texas did eventually figure out its congressional districts, although it took 17 separate lawsuits in four state courts and three federal courts, Mr. Levitt said.

In New York in recent weeks:

• Northern District Chief Judge Gary L. Sharpe (See Profile) imposed on the state an election year cycle that will result in a congressional primary on the fourth Tuesday in June, necessitating the beginning of the candidate petitioning period on March 20. The dates were set by the federal court to compel New York to comply with the Uniformed and Overseas Absentee Voting Act of 1986, which requires absentee ballots to be distributed 45 days before the general election so that military personnel and other Americans abroad have an opportunity to vote. But Judge Sharpe has ordered primaries and petitioning in districts that do not yet exist.

• Eastern District Magistrate Judge Roanne L. Mann (See Profile), as special master in Favors v. Cuomo, has drawn up new congressional districts for the state, taking into account that because of population changes the state has lost two of its 29 congressional seats. Magistrate Judge Mann's plan was to have been presented to a special three-judge panel on March 12, with a hearing slated for March 15.

• Opponents of a Republican-backed plan to redraw state Senate lines and add a 63rd seat, which pundits say would benefit the GOP, filed suit in state Supreme Court alleging that the way in which the districts were created violates the state Constitution. In a March 9 opinion in Cohen v. New York State Legislative Task Force on Demographic Research and Reapportionment (LATFOR), 12-101026, Manhattan Supreme Court Justice Richard F. Braun (See Profile) said the matter is not yet ripe for review because the 63rd seat has yet to be created.

Then, just before midnight on March 11, lawmakers adopted new political districts and a proposed constitutional amendment, both of which immediately drew protests. That plan is scheduled for a legislative vote on March 14.

Susan Lerner of Common Cause of New York, a good government group, said the fact that the "deliberately opaque bill" was passed in the middle of the night casts a shadow over a process she says would only be exacerbated by the constitutional amendment. The amendment creates a bipartisan redistricting panel that would become effective after the 2020 Census, but the Legislature would have the last word on any newly configured districts.

"We are very disappointed," Ms. Lerner said. "This is not reform, or even an improvement. This is an attempt to memorialize a system where both parties run rough-shod over the voters."

She said the judiciary's involvement is indicative of a political breakdown in Albany.

"It says that our Legislature remains dysfunctional in a wholeheartedly partisan way, and it says that one of the things we should not support is a constitutional amendment that would continue that partisan gerrymander ad infinitum," Ms. Lerner said.

Michael A. Carvin of Jones Day in Washington, D.C., who represents Senate Majority Leader Dean G. Skelos, R-Rockville Centre, and the Republican majority does not want a judicially imposed resolution.

"The Senate has filed objections to the magistrate's plan, and would prefer to have a legislative solution than a judicial resolution," Mr. Carvin said.

But Mr. Mancino is not optimistic.

"I think the congressional districts will be judicially resolved," he said. "On the Senate and Assembly redistricting lines, I remain a skeptic. I guess the bright side to the whole mess is we do have a committed federal bench and a committed state court bench that are willing to take on what they both view as an unwelcome obligation."

Mr. Levitt, who tracks redistricting at http://redistricting.lls.edu, said it is not unusual for the courts to get involved in redistricting, albeit reluctantly.

"The courts don't like getting involved in redistricting and do it only when they have do," he said. "Anytime a process turns to the courts as frequently as it has in New York it means the process isn't working as it should."
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